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Comm ttee Substitute for Senate Bil
Title,
lieu thereof the word "twenty-four";

Further anend said bill, Page 1

inserting after the word "regul ati on”

provi sions"; and

Further anend said bill, Page 1

Line 3, by deleting the word "

Senate Substitute for Senate

No. 36, Page 1, In the
seventeen"” and inserting in
and

In the Title, Line 4, by

the phrase ", with penalty

Section A Line 2, by

del eting the word "seventeen" and inserting in |lieu thereof the

word "twenty-four"; and

Further anend said bill, Page 1
del eting the word "and"; and

Further anend said bill, Page 1

Section A Line 4, by

Section A Line 4, by

inserting after the nunber "444.778," the nunbers "490. 750,

490. 753, 490. 755, 490. 757, 490. 759, 490. 762, 490.765,";

Furt her anend said bill,

and

Page 12, Section 444.778, Line 50,

Action Taken

Date




by inserting after all of said |ine the foll ow ng:

"490. 750. 1. An environnental audit privilege as provided

in sections 490.750 to 490.765 is hereby created to protect the

confidentiality of communications relating to voluntary interna

environnental audits.

2. Except as provided in section 490.755, an environnental

audit and an environnental audit report, as defined in section

490. 753, shall be privileged and shall not be adm ssible as

evidence in any legal action in any civil, crimnal or

adm ni strative proceedi ng, nor shall such information be required

to be disclosed in response to a requlatory inspection or

inguiry.
490. 753. As used in sections 490.750 to 490.765, the

following terns nean:

(1) "Environnental audit", a voluntary internal eval uation

of one or nore facilities, processes or activities requlated

under the environmental |laws of the United States, this state or

a political subdivision thereof, or of nmnagenent systens rel ated

to such facility, process or activity, that is designed to

determ ne conpliance with such laws. An environnental audit may

be conducted by the owner or operator, by the owner's or

operator's enpl oyees or by independent contractors;

(2) "Environnental audit report", a set of docunents

prepared as a result of an environnental audit, including al




i nformati on and docunents generated and coll ected by the auditor

whi ch may be based upon and nmay include, but shall not be limted

to field notes and records of observations, sanples, analytical

results, findings, opinions, suqggestions, conclusions, drafts,

menor anda, drawi ngs, phot ographs, computer-generated or

electronically recorded i nformation, maps, charts, qraphs and

surveys, interviews, discussions, correspondence and

communi cations related to the environnental audit; provided that

such supporting infornmation is collected or devel oped for the

primary purpose and in the course of an environnental audit. An

environnental audit report, when conpleted, may have three

conponent s:

(a)  An audit report prepared by the auditor, which may

i ncl ude the scope of the audit, the information gained in the

audit, conclusions and recommendati ons, together with exhibits

and appendi ces;

(b)  Menpranda and docunents anal yzing portions or all of

the audit report and discussing potential inplenmentation issues;

and

(c)  An inplenentation plan that addresses correcting past

nonconmpl i ance, inproving current conmpliance or preventing future

nonconpl i ance;

(3) "Waive" or "waiver", dissem nating the environnental

audit or environnental audit report in whole or in part to




soneone other than the owner or operator of the facility and its

enpl oyees, agents, affiliates and successors in interest, the

auditor and its enpl oyees, agents, subcontractors and successors

in interest, current or prospective lending institutions of the

owner or operator where disclosure is required as a condition of

| endi ng, and a prospective purchaser where disclosure is made

under a confidentiality agreenent. VWi ver does not occur when:

(a) The facility owner or operator or the auditor is

conmpel l ed by an admi ni strative body or court of conpetent

jurisdiction to disclose all or part of the environnental audit

or environnental audit report;

(b) Dissem nation of the environnental audit or

environnental audit report, in whole or in part, is done to

prevent nonconpliance or inprove conmpliance with federal, state

or local environnental | aws.

490. 755. 1. The privilege described in subsection 2 of

section 490. 750 does not apply to the extent that it is waived by

the owner or operator of a facility at which an environnental

audit was conducted and such owner or operator prepared or caused

to be prepared the environnmental audit report as a result of the

audi t.

2. 1n any proceeding before a court or adm nistrative body,

after in canera review consistent with rules of procedure, the

court or adm nistrative body may require disclosure of naterial




for which the privil ege described in subsection 2 of section

490. 750 is asserted, if the court or admnistrative body

deternines that:

(1) The privilege is asserted for a fraudul ent purpose;

(2) The material is not subject to the privil eqge; or

(3) Even if subject to the privilege, the materi al

reasonably tends to show noncompli ance with the environnmental

laws of the United States, the state of M ssouri or a political

subdi vi sion thereof, and the party asserting the privilege did

not exercise ordinary care to initiate and pursue conpliance upon

di scovery of nonconpliance. Such a determni nation shall not

constitute a final judgment reqgardi ng conpli ance.

3. A party asserting the environnental audit privilege

described in subsection 2 of section 490.750 has the burden of

denonstrating the applicability of the privilege, including if

there is evidence of nonconpliance with applicabl e environnental

|l aws, proof that the party exercised ordinary care to initiate

and pursue conpliance upon di scovery of nonconpliance; provided,

however, that a party seeking disclosure pursuant to subdivision

(1) of subsection 2 of this section has the burden of proving

that the privilege is asserted for a fraudul ent purpose and, in a

crimnal proceeding, the state has the burden of proving the

conditions for disclosure set forth in subdivision (2) of

subsection 2 of this section.




490. 757. 1. The state, having probable cause to believe a

crimnal offense has been comm tted under the environmental | aws

of the state of M ssouri based upon information obtained froma

source i ndependent of an environnental audit report, nay obtain

an _environnental audit report for which a privilege is asserted

pursuant to subsection 2 of section 490.750 pursuant to discovery

as allowed by the M ssouri suprene court rules. The state shal

i mmedi ately place the report under seal and shall not review or

di scl ose the contents of the report until ordered by a court or

until the privilege is waived. The burden shall be on the state

to show the information cane froma source i ndependent of an

environnental audit report.

2. Wthin thirty days of the state obtaining an

environnental audit report, the owner or operator who prepared or

caused to be prepared the report may file with the appropriate

court a petition requesting an in canera review in accordance

with subsection 4 of this section on whether the environnmental

audit report or portions thereof are privileged or subject to

di scl osure pursuant to sections 490.750 to 490. 765.

3. In a civil or adm nistrative proceedi ng, the existence

of an environmental audit report is subject to disclosure to the

inguiring litigant. The party in possession of such report may

assert the privilege in any response nmade. The party in

possession is not required to provide the inquiring party with a




copy of such report. The inquiring party may file, with the

appropriate court or admnistrative body, a petition requesting

an in canera review in accordance with subsection 4 of this

section on whether the environnental audit report or portions

thereof are privileged or subject to disclosure pursuant to

sections 490.750 to 490. 765. Failure by the inquiring party to

file such petition shall forfeit the party's argunent that the

report is not privileged.

4. Upon filing of a petition for in canera review, the

court or admnistrative body shall issue an order scheduling an

in canera review within forty-five days of the filing of the

petition to deterni ne whether the environnental audit report or

portions thereof are privileged or subject to disclosure pursuant

to sections 490. 750 to 490. 765. In the case of a crimnal

proceedi ng, such order shall allow the prosecuting attorney,

circuit attorney or attorney general to renpve the seal fromthe

report to review the report and shall place appropriate

limtations on the distribution and review of the report to

pr ot ect agai nst unnecessary disclosure. The prosecuting

attorney, circuit attorney or attorney general may consult with

| aw enforcenent agencies regarding the contents of the report as

necessary to prepare for the in canera review. The information

used in preparation for the in canera review shall not be used in

any investigation or in any | eqal proceeding and shall otherw se




be kept confidential, unless and until such information is found

by the court or adm nistrative body to be subject to disclosure.

5. In the case of a civil or adm nistrative proceedi ng, the

court or admnistrative body shall issue such order as is

appropriate reqgardi ng whether the information in the report is

subject to disclosure. The court or adm nistrative body may

pl ace appropriate limtations on the distribution and revi ew of

the report to protect against unnecessary disclosure.

6. In any civil, crimnal or adm nistrative proceeding,

failure to comply with the review, disclosure or use prohibitions

of this section shall be the basis for suppression of any

evidence arising or derived fromthe unauthorized review,

di scl osure or use. The party failing to comply with this section

shall have the burden of proving that proffered evidence did not

ari se and was not derived fromthe unaut horized activity.

7. The parties may at any tine stipulate to entry of an

order directing that specific infornmation contained in an

environnental audit report is or is not subject to the privilege

provided in subsection 2 of section 490. 750.

8. Upon maki ng a disclosure deternination pursuant to

subsection 2 of section 490.755, the court or adninistrative body

may conpel the disclosure only of those portions of an

environnental audit report relevant to issues in dispute in the

pr oceedi ng.




9. If the order requiring disclosure is made by an

adm ni strative body, the aggrieved party may seek an i nmedi ate

appeal to a court of conpetent jurisdiction. Such appeal shal

be filed within ten days after receipt of the order requiring

di scl osure and shall serve as an imedi ate stay of the order

requiring disclosure.

10. Any public entity, public enployee, or public official

who divulges all or any part of the information contained in an

environnental audit report in violation of the provisions of this

section or knowi ngly divulges or dissem nates all or any part of

the infornmati on contained in an environnental audit report that

was provided to such public entity, public enployee or public

official in violation of the provisions of this sectionis quilty

of a class A m sdeneanor.

11. Any disclosure or dissenination described in this

section shall not abrogate the privilege afforded by section

490. 750, provided the environnental audit report otherw se neets

the requirenmnents of sections 490.750 to 490. 765.

490. 759. The privil ege described in subsection 2 of section

490. 750 shall not extend to:

(1) Docunents, communi cations, data, reports, or other

information required to be collected, devel oped, nmintained,

reported or otherwi se nade available to a requl atory agency

pursuant to the environnental | aws, ordinances, requl ations,




permits or orders of the United States, this state, or a

political subdivision thereof. This subsection shall not exclude

fromthe privil ege any observations, findings, opinions,

suggestions or conclusions derived fromthe above by the state

audi tor ;

(2) Information obtai ned by observation, sanpling or

nmonitoring by any requl atory agency; or

(3) Information obtained froma source independent of the

environnental audit or the environnental audit report.

490. 762. 1. For the purposes of this section, a disclosure

of information by a person or entity to any division or agency

within the departnent of natural resources regardi ng any

information related to an environnental lawis voluntary if al

of the follow ng are true:

(1) The disclosure is made pronptly after know edge of the

i nformation disclosed is obtained by the person or entity:

(2) The disclosure arises out of an environnmental audit;

(3) The person or entity nmaking the disclosure initiates an

appropriate effort to achieve conpliance, pursues conpliance with

due diligence and corrects the nonconpliance within two years

after the conpletion of the environnental audit. Were such

evi dence shows the nonconpliance is the failure to obtain a

permt, appropriate efforts to correct the nonconpli ance nmay be

denpnstrated by the subnmttal of a conplete permt application
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within a reasonable tine; and

(4) The person or entity nmaking the discl osure cooperates

with the appropriate division or agency in the departnent of

natural resources regarding investigation of the issues

identified in the disclosure.

2. For the purposes of subdivision (3) of subsection 1 of

this section, upon application to the departnent of natural

resources, the tine period within which the noncompli ance is

required to be corrected may be extended by the departnent if it

is not practicable to correct the nonconpliance within the two-

vear period. A request for a de novo review of the decision of

the departnent of natural resources may be nade to the

appropriate court.

3. If a person or entity is required to nmake a discl osure

to a division or programw thin the departnment of natura

resources under a specific pernit condition or under an order

i ssued by the division or program the disclosure is not

voluntary with respect to that division or program

4. |f any person or entity nakes a voluntary disclosure of

an environnental violation to a division or programw thin the

departnent of natural resources, the departnent shall not seek

any adnministrative or civil penalties associated with the issues

di scl osed fromthe person or entity nor shall the departnent seek

any crimnal penalties for neqgligent acts associated with the

11



i ssues disclosed. The person or entity shall provide information

supporting its claimthat the disclosure is voluntary at the tinme

that the disclosure is nade to the division or progranm in So

doi ng, the person or entity creates a rebuttable presunption that

the disclosure is voluntary.

5. To rebut the presunption that a disclosure is voluntary,

the appropriate division or programshall show to the

satisfaction of the respective conmm ssion in the departnent of

natural resources, or to the departnment if the programis not

under a conmi ssion, that the disclosure was not voluntary based

upon the factors set forth in subdivisions (1), (2) and (3) of

subsection 1 of this section. A decision by the conmmi ssion

regarding the voluntary nature of a disclosure is final agency

action. The division or programshall not include any

adm ni strative penalty or seek a civil penalty or a crimnal

conviction for negligent acts on any underlyvi ng environnental

violation that is alleged absent a finding by the respective

commi ssion that the division or programhas rebutted the

presunption of voluntariness of the disclosure. The burden to

rebut the presunption of voluntariness is on the division or

program A conmi ssion decision, or a departnent decision for a

program not under a conm ssion, regarding voluntariness nmay be

appeal ed to a court of conpetent jurisdiction by the person or

entity making the initial disclosure. Such an appeal shall be

12



filed within ten days after receipt of the order regardi ng

voluntari ness and shall serve as an imedi ate stay of the order

regardi ng vol unt ari ness.

6. The prohibition against adm nistrative, civil, or

crimnal penalties pursuant to this section does not apply if a

person or _entity has been found by a court or adnministrative body

to have committed serious violations that constitute a pattern of

conti nuous or repeated violations of environnental |aws, rules,

requl ations, permt conditions, settlenent agreenents or orders

on _consent and that were due to separate and distinct events

giving rise to the violations, within the three-vear period prior

to the date of the disclosure. Such a pattern of continuous or

repeated violations may al so be denonstrated by nultiple

settl enent agreenents related to substantially the sane all eged

vi ol ati ons concerni ng serious instances of nonconpliance w th

environnental |laws that occurred within the three-year period

imediately prior to the date of the voluntary disclosure.

7. Except as specifically provided in this section, this

section does not affect any authority the departnment of natural

resources has to require any action associated with the

i nformati on disclosed in any voluntary disclosure of an

envi ronnental viol ati on.

490. 765. Not hi ng in sections 490. 750 to 490. 765 shal

limt, forfeit or abrogate the scope or nature of any statutory

13



or common |law privilege, including the critical self-analysis or

sel f-evaluative privilege, the work product doctrine, and the

attorney-client privilege."; and

Further anend said title, enacting clause and intersectional

references accordingly.
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